IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON
H. GUY RI CHARDS, et. al. PLAI NTI FFS
VS. Cvil Action No. 1:94cv207-D-D

M SSI SSI PPI GAM NG COWM SSI ON,
et. al. DEFENDANTS

MVEMORANDUM OPI NI ON

Presently before the court are notions by all parties for the
entry of judgnent as a matter of lawin their favor. Both of the
motions currently pending before this court concern the
constitutionality of the Mssissippi gamng statutes, and in
particul ar the constitutional validity of Mss. Code Ann. § 97-33-1
wth respect to the equal protection clause of the Fourteenth
Amendnent to the United States Constitution. Fi nding that the
statutes in question are valid with regard to the argunents
presented by the plaintiffs inthis matter, the plaintiffs' notion
shal | be deni ed, the defendants' cross-notion shall be granted.

DI SCUSSI ON

The plaintiff H Guy R chards is an individual resident of
M ssi ssi ppi who seeks to institute a commerci al ganbling operation
on the Tennessee-Tonbi gbee WAt erway. The relevant M ssissippi
statute on ganbling provides:

8§ 97-33-1 Betting, gamng or wagering; exception from
prohi bition; penalty.

| f any person shall encourage, pronote, or play at any
gane, play or anusenent, other than a fight or fighting
mat ch bet ween dogs, for noney or ot her val uabl e thing, or
shal | wager or bet, pronote or encourage the wagering or



betti ng of any noney or other val uabl e things, upon any
gane, play, anusenent, cockfight, Indian ball play, or
duel, other than a fight or fighting match between dogs,
or upon the result of an election, event or contingency
what soever, upon conviction thereof, he shall be finedin
a sumnot nore than Five Hundred Dol l ars ($500.00); and,
unl ess such fine and costs be i medi ately paid, shall be
i nprisoned for any period not nore than ninety (90) days.
However, this section shall not apply to betting, gam ng
or wagering:

(a) On a cruise vessel as defined in Section 27-
109-1 whenever such vessel is in the waters within the
State of M ssissippi, which lie adjacent to the State of
M ssi ssi ppi south of the three (3) nost southern counties
inthe State of M ssissippi, and in which the registered
voters of the county in which the port is |ocated have
not voted to prohi bit such betting, gam ng or wagering on
crui se vessels as provided in Section 19-3-79;

(b) On a vessel as defined in Section 27-109-1
whenever such vessel in on the Mssissippi R ver or
navi gable waters within any county bordering on the
M ssi ssippi River, and in which the registered voters of
the county in which the port is | ocated have not voted to
prohi bit such betting, gam ng or wagering on vessels as
provided in Section 19-3-79; or

(c) That is legal under the laws of the State of
M ssi ssi ppi .

M ss. Code Ann. 8 97-33-1 (Supp. 1994). Pursuant to the statute,
ganbling on the Tennessee- Tonbi gbee waterway is illegal, for such
activity does not neet any of the statutory exceptions to the
prohi biti on agai nst such gamng. The plaintiffs contend that by
permtting legal gamng on the Mssissippi R ver and the
M ssissippi @ulf Coast, but prohibiting it on the Tennessee-
Tonbi gbee Waterway, the statute violates the Equal Protection
clause of the Fourteenth Amendnent to the United States

Consti tution.



The plaintiffs correctly note that there is no constitutional

right to ganble. Marchetti v. United States, 390 U.S. 39, 50, 19

L. Ed. 2d 889, 88 S.Ct. 697, 704 (1968); United States v. Harvey, 869

F.2d 1439, 1447 (11th G r. 1989). Nor does the statute in question
di stingui sh between citizens on the basis of a protected status
which justifies the application of either strict or even

internedi ate scrutiny by this court. See Plyler v. Doe, 457 U.S.

202, 217-18, 102 S.Ct. 2382, 2394-95, 72 L.Ed.2d 786 (1982). The
nmere fact that a statute draws a geographi cal distinction does not
make it constitutionally suspect:

The Fourteenth Amendnment does not prohibit |egislation
merely because it is special, or Ilimted in its
application to particular geographical or political
division of the state, but, rather, equal protection
clause is offended only if statutory classificationrests
on grounds wholly irrelevant to achi evenent of state's
obj ecti ve.

Kadrmas v. Di ckinson Pub. Schools, 487 U.S. 450, 462, 101 L. Ed. 2d

399, 412, 108 S.Ct. 2481 (1988) (citing Fort Smith Light Co. v.

Paving Dist., 274 U. S. 387, 391, 71 L.Ed. 1112, 47 S.C. 595 (1927)

and McGowan v. Maryl and, 366 U.S. 420, 425, 6 L.Ed.2d 393, 81 S. Ct

1101 (1961)); Holt G vic Aub v. Tuscal oosa, 439 U.S 60, 58 L. Ed. 2d

392, 99 S.Ct. 383 (1978) (sane). Contrary to the assertions of the
defendants in this case, however, such legislation is not
conpletely divorced fromconstitutional scrutiny. The challenged
statutes are nonetheless, as the plaintiffs concede, subject to a

"rational basis" inquiry. As explained by the Fifth Crcuit:



Under a rational basis review, the court presunes state
legislation to be constitutionally wvalid. A
classification inposed by statute or |aw nust nerely be
reasonable in light of its purpose and nust bear a
rational relationship to the objectives of the
legislation sothat all simlarly situated people will be
treated simlarly.

Cunni nghamv. Beavers, 858 F.2d 269, 273 (5th Cr. 1988). Put nore

sinply, "[i]f evaluation of the challenged regul ation reveal s any
concei vabl e state purpose that can be considered as served by the

| egislation, then it nmust be upheld." Cunningham 858 F.2d at 273.

This court is not bound by explanations of rationality that may be
offered by litigants or other courts. Kadrmas, 487 U. S. at 462;
101 L. Ed.2d at 412.

The question to be decided by this court, then, is whether
there exists a rational basis for the Mssissippi l|legislature to
permt gamng in the manner prescribed by statute. In a search for
this rational basis, the logical place to look is in the
| egi slative history of the challenged statute. Wen enacting the
amendnents to the various statutes to permt "vessel gam ng" in the
state, the M ssissippi |legislature noted sone of the reasons for
such regul ati on:

(3) The Legislature hereby finds, and declares it
to be the public policy of this state, that:

(a) Regulation of I|icensed gamng is
inportant in order that licensed gamng is
conduct ed honestly and conpetitively, that the
rights of the creditors and |icensees are

protected and that gamng is free from
crimnal and corruptive el enents.



(b) Public confidence and trust can only

be maintained by strict regulation of al

persons, locations, practices, associations

and activities related to the operation of

licensed gamng establishnments and the

manufacture or distribution of ganbling

devi ces and equi prent.

(c) Al establishnments where gamng is

conducted and where ganbling devices are

operated, and manufacturers, sellers and

distributors of certain ganbling devices and

equi pnment must therefore be | i censed,

controlled and assisted to protect the public

health, safety, norals, good order and general

wel fare of the inhabitants of the state.
The M ssissippi Gamng Control Act, 1990 Mss. Gen. Laws, Ex.
Sess., ch. 45, 8 2(3)(b),(c) (enphasis added). It is obvious that
one of the primary and legitinmate objectives of the M ssissipp
legislature was to ensure that the legal gamng industry was
tightly controll ed. This is certainly a legitimte objective
considering the potential of the industry to foster crimnal
activity and consunmer abuses. Are the geographical limtations
rationally related to this objective? This court is of the opinion
that they are. Geographic restrictions centralize the M ssissipp
gam ng i ndustry near the M ssissippi river and the gulf coast. By
l[imting the gaming industry to the | argest adjacent body of water
and the | argest river, the |l egislative placed a natural restriction
upon the areas of the state which would have to be policed by the
Gam ng Comm ssion. Enforcenent of gam ng | aws and regul ati ons on
the legal gamng industry is nore easily achieved when the entire

state need not be canvassed by enforcenment agencies. Further, the
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[imtations require separate operations to bein a closer proximty
to one another than they would normally be in a conpletely open
mar ket . This proximty assists market forces in limting the
nunber of gam ng operations within the state, which inturn aids in
regulation by limting the nunber of gam ng sites to be regul at ed.

CONCLUSI ON

VWiile the court is aware that there may exi st other rational
notives for the enactnment of the M ssissippi Gam ng Control Act,
the two al ready di scussed by the court are nore than sufficient to
support the court's ruling today. It is not this court's duty to
second- guess the wi sdomof the M ssissippi legislature, and it wll
not, particularly when no fundanental constitutional rights or
constitutionally protected classes are affected. The defendants’
motion for the entry of judgnent as a matter of |aw shall be

granted, and the plaintiffs' nmotion for the sanme shall be deni ed.

A separate order in accordance with this opinion shall issue
t hi s day.
TH S day of May, 1995.

United States District Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

H. GUY RI CHARDS, et. al. PLAI NTI FFS
VS. Cvil Action No. 1:94cv207-D-D

M SSI SSI PPI GAM NG COWM SSI ON,
et. al. DEFENDANTS

ORDER GRANTI NG MOTI ON FOR ENTRY
OF JUDGMENT AS A MATTER OF LAW

Pursuant to a nenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) t he defendants' notion for entry of judgenent as a matter
of law i s GRANTED.

2) the plaintiffs' notion for the entry of judgnent as a
matter of |aw is DEN ED.

3) the plaintiffs' clains for relief in this cause are
her eby DI SM SSED.

Al  nenoranda, depositions, affidavits and other matters
considered by the court in granting the defendant's notion for
summary judgnent are hereby incorporated and nmade a part of the
record in this cause.

SO ORDERED, this the day of May, 1995.

United States District Judge



